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STATEMENT OF THE CASE.

This appeal is taken from a decree entered in and

by the District Court for the District of Alaska, Sec-

ond Division. The suit wherein it was entered was

in equity and was maintained to enjoin the commission

of a nuisance by defendants. The complaint in sub-

stance alleges (Record, page 2) that plaintiffs are the

owners of certain springs of water used as the source

of water supply for the town of Nome. Defendants



are mining and sluicing dirt and gravel on a hillside

above the springs, and are causing large quantities of

mud, dirt, tailings, and impure and muddy water and

debris to flow into, and have defiled and rendered im-

pure the waters of the springs. These acts, it is fur-

ther alleged, have continued up to the time of com-

mencing suit, and that defendants threaten to continue

the same.

The answer (page lo) denies categorically the mate-

rial allegations of the complaint. The answer also sets

up an afiirmative defense, which is in like manner

categorically denied by the plaintiffs in reply. The

nature of the issues in the action is immaterial to this

appeal; the fact of importance is that issues are joined

by the pleadings, necessitating findings.

In the decree (page 24), the Court recites that it has

"made and filed his opinion in writing herein, which

" said opinion fully sets forth the facts and conclusions

" of law upon which the same is based." No other

findings were ever made or filed.

SPECIFICATIONS OF ERROR.

Appellants rely upon the following specifications of

error committed by the Court below:

"In making, rendering and entering a final de-

cree in the said action without filing a written de-

cision stating the facts found and the conclusions

of law separately.



"In failing to file a decision in writing in the said

action stating the facts found and the conclusions
of law."

BRIEF OF ARGUMENT.

The Court's opinion cannot take the place of find-

ings.

Section 209 of Part IV, of the Alaska Civil

Government Act (Code of Civil Procedure) pro-

vides that "Upon the trial of an issue of fact by

" the Court, its decision shall be given in writing

" and filed with the clerk during the term, or with-

" in twenty days thereafter. The decision shall

" state the fads found and the conclusion of law sep-

'' arately, without argument or reason therefor. Such

" decision shall he entered in the journal and judgment

^' entered thereon accordingly. The Court may de-

" iiv,er any argument or reason in support of such de-

" cision, either orally or in writing, separate from the

" decision, and file the same with the clerk."

In no stronger terms could the practice, which the

Court below pursued, be forbidden. An opinion

may be given, but it cannot stand as the findings. Even

had this opinion been originally designed for findings,

it would be improper. It states the evidentiary, not the

ultimate facts; it argues the law and states the reasons

for the decision. It does not purport to find all the

facts at issue, expressly stating, "These are enough of



"the facts at this point for the purposes of this opinion/^

Every opinion by a Court contains a statement of the

facts and of the law, and every opinion might equally

well stand for findings.

The distinction between the opinion and the decision

is well defined.

In Houston vs. Williams, (13 CaL, 24), Judge Field

Said:

"The terms 'opinions' and 'decisions' are often

confounded, yet there is a wide difference between
them * * * A decision of the Court is its

judgment, the opinion is the reasons given for that

judgment. The former is entered of record imme-
diately upon its rendition, and can only be changed
through a regular application to the Court, upon a

petition for rehearing, or a modification. The
latter is the property of the judges, subject to their

revision, correction and modification, in any partic-

ular deemed advisable, until with the approbation

of the writer it is transcribed in the records."

In Thomas vs. Tanner (14 How. Pr., 426), it is said:

"The decision, which, by the 267th section of

the Code, is required to be 'given in writing and
filed with the clerk,' is a very different thing fronl

the opinion which the judge may think it proper to

write. The opinion may, and often does, serve to

enable the attorney to prepare the 'decision' for the

judge to sign. This is the primary office of the

opinion. But whether there be an opinion or not,

there must, in every case of a trial by the Court, be

a decision/'



See, also,

James vs. Williams, 31 Cal., 211.

Hidden vs. Jordan, 28 Cal., 301.

McClory vs. McClory, 38 Cal., 75.

It is interesting to note the reasons underlying this

unusual practice. The opinion was made February

23. Obviously, the issues had been tried prior to that

time. Within the term, or within twenty days there-

after, the decision should have been filed. Apparently

the time had elapsed without any findings having been

filed. The opinion is turned to as a last resort, and a

nutic pro tunc decree as of date of filing the opinion is

made. The decree itself was filed June 22.

The term in which the decree was made is not set

forth, nor is it dated ; neither the term in which the trial

was had, nor its date is recited. The flagrant omis-

sions in that decree seem to have been made with set

intent to cover up and keep out of the record this overv

sight.

In the premises, it is respectfully submitted that the

judgment of the lower Court be reversed.

W. H. METSON,

J. C. CAMPBELL,
Solicitors for Appellants.

THOMAS H. BREEZE,
Of Counsel.


